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ITEM 10 DECISION

 
TOPIC Tabled: Final Rule - 567-61.3(8) adoption of Recreational Use Assessment 

and Attainability Analysis Protocol by reference. 
 

Attached for the Commission’s approval is a final rule to adopt a new administrative rule 567-
61.3(8) which adopts the Department’s Recreational Use Assessment and Attainability Analysis 
Protocol by reference.  
 
Pursuant to Iowa Code section 455B.176A(6), the Commission is required to adopt rules that 
establish procedures and criteria to be used in the development of a use attainability analysis.  
The Commission has previously adopted the “Cold Water Use Designation Assessment 
Protocol” by reference at subrule 61.3(6) and the “Warm Water Stream Use Assessment and 
Attainability Analysis Protocol” by reference at subrule 61.3(7).  Any future amendments to the 
reference document will proceed through formal rule making and will reflect the date of the 
revised documentation.  Proposed subrule 61.3(8) will fulfill the Commission’s requirements 
pursuant to section 455B.176A(6).  
 
A public hearing was held on October 23, 2007.  Three oral comments were received.  The oral 
comments were submitted by the Sierra Club – Iowa Chapter, the Hawkeye Fly Fishing 
Association, and the Iowa Farm Bureau Federation.  Written comments were also received from 
four interested parties.  Written comments were received from the Sierra Club – Iowa Chapter, 
the Hawkeye Fly Fishing Association, the Iowa Environmental Council, and U.S. EPA – Region 
7. 
  
Changes were made in response to the comments received by the Department.  Those changes 
are identified in the preamble to the rulemaking and in the Responsiveness Summary included 
with this package. 
 
The Commission is requested to approve the attached final rule. 
 
 
 
 
Jon C. Tack 
Legal Services Bureau 
 
December 5, 2007 



 
 
 
 

ENVIRONMENTAL PROTECTION COMMISSION[567] 

Adopted and Filed 

 

Pursuant to the authority of Iowa Code sections 455B.105 and 455B.173, the Environmental Protection Commission hereby 

gives Notice of Intended Action to amend Chapter 61, “Recreational Use Assessment and Attainability Analysis Protocol,” Iowa 

Administrative Code. 

Pursuant to Iowa Code section 455B.176A(6), the Commission is required to adopt rules that 

establish procedures and criteria to be used in the development of a use attainability analysis.  

The Commission has previously adopted the “Cold Water Use Designation Assessment 

Protocol” by reference at subrule 61.3(6) and the “Warm Water Stream Use Assessment and 

Attainability Analysis Protocol” by reference at subrule 61.3(7).  Proposed subrule 61.3(8) will 

fulfill the Commission’s requirements pursuant to section 455B.176A(6). 

A public hearing was held on October 23, 2007.  Three oral comments were received.  The 

oral comments were submitted by the Sierra Club – Iowa Chapter, the Hawkeye Fly Fishing 

Association, and the Iowa Farm Bureau Federation.  Written comments were also received from 

four interested parties.  Written comments were received from the Sierra Club – Iowa Chapter, 

the Hawkeye Fly Fishing Association, the Iowa Environmental Council, and U.S. EPA – Region 

7. 

The following changes were made in response to comments: 

1.  In regard to the bacteria table on page 8 of the Protocol, the sentence indicating that the 

bacterial limits would not apply when the use was not reasonably expected to occur was deleted.  

2. Also on page 8 of the Protocol, the table was amended to more clearly indicate that 

bacteria limits apply year round for waters designated as Class A2, B(CW1), or HQ.  



3.  Changes were made to page 9 of the Protocol to clarify that the A3- children’s 

recreational use designation is equivalent to an A1 – Primary contact recreational use designation 

and does not constitute a “downgrade” from the rebuttable presumption of highest attainable use. 

4.  On page 10, the language related to the recreational use season was modified to clarify the 

Department’s position on the collection of data outside of the recreational use season.  While 

assessments will normally be conducted during the recreation season, data may be collected at 

other times of the year, as appropriate. The Department believes that it is important that the 

Protocol not exclude relevant data that may be obtained during the periods where decreased 

vegetative cover may make evidence of recreational use or recreational use attainability more 

readily observable. 

5. On page 10, the language related to points of observation was amended so that the first 

paragraph reads as follows: 

Typically, field activities should include a visual inspection of the targeted water body at a 

minimum of three (3) road crossings and other publicly accessible locations which can include city, 

county, and state parks.  Areas of public use should be considered when conducting stream use 

assessments.  If adequate field investigation is not possible, other sources of information can include 

contacting the local county conservation board in each county where the stream segment is located 

for information about the recreational uses being made of those segments. 

This change was made to recognize the availability of information from county conservation boards, 

particularly where adequate field data can not be obtained. 

6..  On page 11 of the Protocol, additional language was added in regard to interviews.  The 

additional language acknowledges the use of the online stream survey to gather recreational use 

information.  

7.  On page 13 of the Protocol, language relating to physical factors to be considered was 

clarified and reorganized to be attributed to the correct justification for the removal of a 



recreational use. Additionally a footnote was added to provide justification for the consideration 

of low flow conditions or depth when applying Factor 2.  The Department is relying upon written 

guidance from EPA for the use of flow and depth consideration pursuant to Factor 2.   

 

This amendment is intended to implement Iowa Code chapter 455B.176A(6). 

This amendment will become effective on February 6, 2008. 

 The following amendment was adopted. 

 



Amend 567--Chapter 61 by adopting the following new subrule: 
 
 

61.3(8)  Recreational use assessment and attainability analysis protocol.  The department 

hereby incorporates by reference “Recreational Use Assessment and Attainability Analysis 

Protocol,” effective (insert effective date).  This document may be obtained on the department’s 

web site. 

 

 
       ____________________________________
       Date 
 
 
 
       ___________________________________ 
       Richard Leopold, Director 
 
 
 
 
(P:61n.doc/mg) 
  



 
 
 
 
 
 
 
 

RESPONSIVENESS SUMMARY 
 

Proposed Rule 567 IAC 61.3(8) – Adoption by reference of the 
Department’s Recreational Use Assessment and Attainability Analysis 

Protocol 
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Iowa Department of Natural Resources 
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Introduction 
 
 
This is a summary of the comments received in response to the proposed adoption by reference 
of the Department’s Recreational Use Assessment and Attainability Analysis Protocol 
(Protocol).  This adoption by reference is proposed to be implemented through the adoption of 
new subrule 567 IAC 61.3(8).  Notice of Intended Action ARC 6251B was published in the Iowa 
Administrative Bulletin on September 26, 2007.   
 
The proposed subrule would incorporate the Department’s data collection procedures into rule 
in compliance with section 455B.176A(6) of the Code of Iowa.  Amendments as proposed in the 
Notice would: 
 
A public hearing was held on October 23, 2007.  Present at the public hearing were Wally 
Taylor and Pam Mackey Taylor representing the Sierra Club, Iowa Chapter; Chris Gruenhagen 
representing the Iowa Farm Bureau Association; Steve Veysey representing the Hawkeye Fly 
Fishing Association; and Neila Seaman representing the Iowa Environmental Council. 
 
Written comments were received from the Sierra Club, Iowa Chapter; the Hawkeye Fly Fishing 
Association; U.S. EPA Region 7 and the Iowa Environmental Council.  Oral comments were 
received from the Sierra Club, Hawkeye Fly Fishing Association, and Iowa Farm Bureau.  
 
Where similar comments were received from multiple parties, those comments have been 
merged for purposes of response. 



Issues raised by comments. 
 
 
Issue #1.  The Protocol fails to conform to the procedures set forth in Chapter 2 of the 
EPA Water Quality Standards Handbook (Second Edition 1994). (Sierra Club, HFFA) 
 

Response:  The analytical procedure set forth in the EPA Water Quality Standards 
Handbook presumes that an attempt will be made to determine whether stream protections may 
be reduced based upon any of the allowable justifications for such a downgrade.  The 
justifications allowed by both state (455B.176A(6)“e”) and federal (40 CFR 131.10(g)) law are: 

 
States may remove a designated use which is not an existing use, as defined in § 131.3, or 

establish sub-categories of a use if the State can demonstrate that attaining the designated use is 
not feasible because: 

1. Naturally occurring pollutant concentrations prevent the attainment of the use, 
or 

2. Natural, ephemeral, intermittent, or low flow conditions or water levels prevent 
the attainment of the use, unless these conditions may be compensated for by 
the discharge of sufficient volume of effluent discharges without violating State 
water conservation requirements to enable uses to be met, or 

3. Human caused conditions or sources of pollution prevent the attainment of the 
use and cannot be remedied or would cause more environmental damage to 
correct than to leave in place, or 

4. Dams, diversions, or other types of hydrologic modifications preclude the 
attainment of the use, and it is not feasible to restore the water body to its 
original condition or to operate such modifications in a way that would result in 
the attainment of the use, or.   

5. Physical conditions related to the natural features of the water body, such as 
lack of proper substrate, cover, flow, depth, pools, riffles, and the like, unrelated 
to water quality, preclude attainment of aquatic life protection uses, or 

6. Controls more stringent than those required by sections 301(b) and 306 of the 
Act would result in substantial and widespread economic and social impact. 

 
The Department has made a determination, based upon the time deadlines established 
by section 455B.176A and general policy considerations, that the Protocol should focus 
on factor “2” for recreational uses.  The Department has also determined that a focus on 
factors “2” and “5” is appropriate for establishing aquatic life use designations.  The 
basic question addressed by these factors is the presence or absence of water and 
habitat.  The reliance on these factors is appropriate because: 
 

a.  The absence of water will frequently preclude the consideration of other allowable 
factors. 

b. The existence of pollution as considered pursuant to factors “1” and “3” is more 
relevant to whether a stream segment is attaining a designated use rather then 
whether that use is attainable. 

c.  Hydrologic modifications may impact aquatic life uses in Iowa, but unlike areas of 
the country which provide spawning habitat for migratory species, such 
modifications are unlikely to make an aquatic life use unattainable.  In regard to 



recreational uses, such hydrologic features may create hazardous conditions that 
are appropriately considered by the Protocol. 

d.  A scientific determination in regard to whether existing pollution is “naturally 
occurring” or is instead human caused and subject to a determination in regard to 
remediation potential pursuant to factors “1” and “3” is an exhaustive and difficult 
undertaking and the burden of such a determination should be placed upon those 
seeking such a determination. 

e.  The consideration of substantial and widespread economic and social impact 
pursuant to factor “6” is a more appropriate consideration in determining whether 
a variance should be provided in an NPDES permit and the length of any such 
variance rather than considering such factors in determining the attainability of a 
particular use designation. 

 
All of the factors set forth in section 455B.176A(6)“a” remain available to an affected 
facility should such a facility choose to contest the Department’s proposed designation.  
If a facility wishes to rely upon factors outside the scope of the Protocol, then the 
extensive procedures set forth in the EPA Water Quality Standards Handbook would be 
appropriate for establishing the existence of the other authorized justifications for the 
reduction of stream protections.   
 
The parties submitting this comment are advocating greater stream protections.  The 
fact that the Protocol does not provide for the collection of all data described in Chapter 
2 of the EPA Water Quality Standards Handbook necessarily limits the potential basis 
for a proposed downgrade by the Department and thereby increases the presumption of 
stream protection unless an impacted facility chooses to pursue a downgrade based 
upon one of the other allowable factors.  In that event, the impacted party will need to 
provide the information necessary for such a determination. 
 
Issue #2.  The Protocol indicates that a characterization of physical features may 
provide the basis for the removal of a recreational use contrary to section 2.1.3 of the 
EPA Water Quality Standards Handbook (Second Edition 1994). (Sierra Club, HFFA, 
IEC) 
 

Response:  The Department is aware of this provision in the Handbook.  The 
Protocol indicates that factor “5” must be associated with one or more other factors to 
justify the removal of a designated recreational use.  As a practical matter, the absence 
of water is logically a prime consideration in whether or not “prolonged and direct 
contact with water, involving considerable risk of ingesting water in quantities sufficient 
to pose a health hazard”, as primary contact recreation is defined, may occur.  In 
reviewing the regulations and procedures of other states that have completed stream 
redesignations, it is the determination of the Department that EPA’s position in regard to 
this issue no longer conforms to the position stated in the Handbook.  It would appear 
that the discrepancy results from the difficulty in distinguishing between Factors 2 & 5 
as a basis for a recreational use determination.  These factors are necessarily 
considered together. 
 
 



Issue #3.  The Protocol does not contain sufficient detail to provide for an appropriate 
determination of the correct recreational use designation. (IEC, Sierra Club, HFFA) 
 

Response:  The Department has utilized the Protocol, in previous forms to 
collect data for numerous stream assessments.  A review of the information obtained 
and the determinations made indicates that the Protocol provides for sufficient data 
collection to make the appropriate recreational use designation determination. 
 
 
Issue #4.   Chapter 567 – 60 defines “water contact recreational canoeing”.  Chapter 
567-61 defines primary contact recreation to include water contact recreational 
canoeing.  The Protocol does not provide any methodology for distinguishing water 
contact recreational canoeing from other forms of canoeing that may or may not justify a 
primary contact recreational designation.  A commenting party indicated that the 
Protocol should clearly define all canoeing as “water contact recreational canoeing”. In a 
related comment, it has been requested that the Department provide a list of specific 
recreational activities and categorize those activities as either an A1 or an A2 use. 
(HFFA, IEC) 
 
 Response:  The following definitions have been adopted by rule: 
 

567 IAC 61.3(1)”b”: 
Primary contact recreational use (Class “A1”).  Waters in which recreational or 
other uses may result in prolonged and direct contact with the water, involving 
considerable risk of ingesting water in quantities sufficient to pose a health 
hazard.  Such activities would include, but not be limited to, swimming, diving, 
water skiing, and water contact recreational canoeing. 
 
Secondary contact recreational use (Class “A2”).  Waters in which recreational 
or other uses may result in contact with the water that is either incidental or 
accidental. During the recreational use, the probability of ingesting 
appreciable quantities of water is minimal.  Class A2 uses include fishing, 
commercial and recreational boating, any limited contact incidental to 
shoreline activities and activities in which users do not swim or float in the 
water body while on a boating activity. 
 
567 IAC 60.2:  “Water contact recreational canoeing” means the type of 
activities associated with canoeing outings in which primary contact with the 
water does occur.  This would include users who swim or float in the water 
body while on a canoeing outing. 

 
The Protocol is not intended to modify or expand upon these previously adopted 
definitions.  It would be inappropriate to attempt to make such revisions except 
by the direct amendment of the definitions currently contained in the rules.  The 
question of whether or not the data gathered using the Protocol does or does not 
support “water contact recreational canoeing” is an appropriate question when 
reviewing a final UA/UAA in support of a proposed stream designation rather than 
being an issue with the Protocol itself.  The question of whether a specific activity 



conforms with an A1 or A2 use must be answered by the application of the 
adopted definitions to the factual description of that use. 
 
 
Issue #5.  The Protocol indicates that children’s play (A3 – recreational designated use) 
would primarily occur in urban or residential areas.  The commenting party indicated 
that children’s play will occur in all sizes of communities and that children playing in 
streams that pass through small rural communities, parks, campgrounds, and other 
public use areas should be protected pursuant to the A3 or A1 designation. (IEC) 
 
 Response:  See Response to Issue #6, below. 
 
Issue #6.  Provisions were deleted from the proposed Protocol which formerly indicated 
that stream segments passing through areas of higher population density warrant a 
more intensive review of recreational use attainability due to the increased likelihood of 
recreational use of these streams due to the higher population density.  These 
provisions were removed from the proposed rule-referenced document.  The 
commenting party requested that these provisions for heightened review be restored to 
the protocol.   (IEC, EPA)   
 
 Response:  The comments related to Issues #5 and #6 appear to be contradictory.  The 
language removed from the prior version of the protocol (as referenced in Issue #6) was 
removed, at least in part, due to the same concerns raised by Issue #5.  Children’s play and other 
recreational uses may occur in both urban and rural settings.  As a practical matter, proximity to 
residential areas may increase the number of recreational users and increase the likelihood of 
evidence of recreational use, but the determination of recreational use attainability is not 
premised upon the total number of users.  The Protocol provides for interviews and the 
consideration of information received through the online stream survey.  Postcards are left with 
riparian residents, if they are unavailable for interview.  The Department is concerned that a 
differentiation between rural and urban streams in the Protocol may be construed as a water 
quality standard as it would appear to provide greater protections for urban streams. 
 
Issue #7.  A commenting party requested that the Protocol require more extensive analysis of 
information related to public use areas existing along stream segments.  The commentator 
suggested that such public use areas are readily identifiable and should receive greater 
consideration. (IEC) 
 

Response:  The department agrees that public use areas are an important consideration 
when assessing recreational uses of Iowa’s rivers and streams.  These areas are typically assessed 
when the department conducts its own stream assessments.  The department encourages that 
stream side public use areas are investigated during assessments. 

Furthermore, the following statement will be added to the protocol: Areas of public use 
should be considered when conducting stream use assessments.  If adequate field investigation is 
not possible, other sources of information can include contacting the local county conservation 
board in each county where the stream segment is located for information about the recreational 
uses being made of those segments.  
 



Issue #8.  A commenting party suggested that the public interview procedures referenced in the 
Protocol need to be more stringent and should include documented interviews with residents of 
any incorporated or unincorporated town within ¼ mile of a stream segment as well as with any 
owners or managers of public use areas along stream segments.   (IEC) 
 
 Response:   The Protocol addresses acquiring statements from nearby residents and 
persons encountered along the stream. It also includes a method where anyone can give us 
comments on any stream via the internet. We also agreed to change the protocol to include the 
possibility of acquiring input from the local county conservation board (see response to Issue 
#7). The department feels this level of effort is sufficient for getting public input into the 
recreational uses of the stream. 
 
Issue #9.  A commenting party suggested that the Protocol should consider whether an assessed 
stream segment contains public access or is solely located on private property when determining 
the appropriate recreational use designation. (Farm Bureau)  In a related comment, it was noted 
that accessibility of a stream is not an appropriate basis for the removal of a designated use. 
(EPA) 
 
 Response:  The Protocol does provide for the collection of information related to the 
existence of public access points along any evaluated stream segment.  However, private 
landowners have a right to protection of the recreational uses in which they may engage 
regardless of whether members of the general public may engage in such recreation in an 
identified stream segment.   
 
Issue #10.   Commenting parties noted the absence of decision making criteria in the Protocol 
and indicated that such criteria were necessary to an appropriate Protocol. (Sierra Club, HFFA) 
 
 Response:  The Protocol is designed to identify the information to be collected by the 
Department in preparing a recreational use assessment or recreational use attainability analysis 
and to notify other parties of the information necessary for them to provide such analyses to the 
Department.  The Protocol is not intended to modify Iowa’s water quality standards.  The 
inclusion of the requested decision making criteria is likely to constitute a revision of Iowa’s 
water quality standards.  The Department does not wish to amend or revise Iowa’s water quality 
standards through the adoption of the Protocol because: 
 

a.  The Protocol is not the appropriate place for the revision of water quality standards. 
b.  A change in water quality standards through the Protocol would subject the Protocol to 

EPA approval or disapproval. 
c.  The EPA approval process can be of indeterminate length. 
d.  Section 455B.176A of the Code of Iowa prevents the implementation of new stream 

protections into an NPDES discharge permit until the stream designations resulting from 
the use of the Protocol have been implemented. 

e.  The EPA approval process is likely to significantly delay the implementation of new 
stream protections in Iowa. 

f. The decision is better documented through the Use Assessment and Attainability Analyses 
technical review for each stream assessment. 

 



Issue #11.  A commenting party noted that the statement of Iowa law contained in the Protocol 
contained references to outdated or disapproved rules. (EPA) 
 
 Response:  Those provisions will be corrected. 
 
Issue #12.  A commenting party noted that the Protocol mistakenly refers to the categorization of 
a stream segment as an A3 recreational use (children’s recreational use) as a “downgrade” when 
A3 is, in fact, a use equivalent to the primary contact use and therefore not subject to justification 
as a “downgrade” or removal of a use. (EPA) 
 
 Response:  While “downgrade” and “highest attainable use” are synonymous terms 
corrections will be made to reflect the concern. 
 
Issue #13.  A commenting party has recommended that field work for Use Assessments and 
UAAs not be conducted outside of the recreational season (March 15-November 13 for warm 
water streams).  (EPA) 
 

Response:  While assessments will normally be conducted during the recreational use 
season, the Department believes it would be inappropriate to establish a procedural limitation 
that prevents the consideration of appropriate representative data solely due to the date on which 
that data was collected.  Conditions outside of the recreational season may be conducive to 
verification of data or to the collection of original data.  For example, when vegetation is 
diminished or gone during the winter months, evidence of recreational activity may be more 
readily observable than it would have been when shielded by heavy vegetative cover.   
 
Issue #14.  A commenting party has indicated that the factors listed in the Protocol as relevant to 
the use of Factor “2” as a justification for the removal a recreational use were overly broad and 
included some considerations not applicable to Factor “2”. (EPA) 
 
 Response:  The Department has reviewed the additional guidance provided by US EPA 
and made such revisions as are appropriate..   
 


